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REVI EW of a decision of the Court of Appeals. Affirnmed and

cause renmanded.

11 N. PATRI CK CROCKS, J. The issue in this case is
whet her public enployees are entitled to de novo judicial review

under Wbznicki v. Erickson, 202 Ws. 2d 178, 549 N W2d 699

(1996), when a records custodian who is not a district attorney
decides to release information from the enployees' personnel
records in response to a request made under Wsconsin's open
records law, Ws. Stat. 8§ 19.31-.39 (1995-96).' W hold that

the de novo judicial review we recognized in Wznicki applies in

! Unless otherwise noted, all statutory references are to
the 1995-96 version of the Wsconsin Statutes.
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all cases in which a record custodian decides to disclose
information inplicating the privacy and/or reputational interests
of an individual public enployee, regardless of the identity of
the record custodian. Therefore, we affirm the decision of the
court of appeals and remand the case to the circuit court for
pur poses of conducting a de novo review.

l.

12 The facts of this case are undisputed. As a result of
a 1995 district-wide crimnal background check, M I waukee Public
Schools ("MPS') discovered that 548 of its enpl oyees had crim nal
records. MPS rel eased the nanmes and crimnal records of these
enpl oyees to the Journal Sentinel, Inc. ("Journal-Sentinel").

13 Anmong the nanes rel eased were those of plaintiffs Janmes
Roe 1-5 and Jane Roe 1-2, all of whom had been convicted of
m sdeneanors. Six of the plaintiffs were educational assistants
and one was a physical education teacher. As a result of the
background check, approximately 18 MPS enpl oyees, including the
seven plaintiffs, were discharged by MPS or resigned under threat
of di schar ge.

14 In a Decenber 3, 1996, letter, a Journal-Sentinel
reporter invoked Wsconsin's open records |law and requested the
names, positions, building assignnents, and hiring dates of any
MPS enpl oyees who were fired, quit, or were disciplined as a
result of the crimnal background check. The reporter also
wanted to know the specific action taken against each enpl oyee

and whet her any formal grievances had been fil ed.
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15 Raynmond Nenoir, Executive Director of MS Departnent
of Human Resources and MPS personnel records custodi an, handl ed
the Journal -Sentinel's request. By letter dated January 3, 1997,
Nenoir notified each of the plaintiffs of his decision to rel ease
their nanes, positions, building assignnents and hiring dates to
the Journal-Sentinel wunless they sought the de novo review
provi ded by Woznicki within 10 days. Nenoir indicated that he
had perfornmed the required balancing test and had concl uded that
the public interest in releasing the records outwei ghed any
potential harm to the enployees' privacy and reputational
i nterests.

16 On January 13, 1997, the M I waukee Teachers' Education
Association (the "MIEA') and the seven individual plaintiffs
filed this action in MI|waukee County Circuit Court seeking to
prevent MPS from rel easing the requested information pending de
novo review of Nenoir's decision. The circuit court granted the
Journal -Sentinel's notion to intervene and issued an order
tenporarily restraining the MIwaukee Board of School Directors
("MBSD') from releasing information pertaining to the seven

plaintiffs.?

2 The only information plaintiffs object to releasing is
their nanmes and specific school assignments because those itens
would allow plaintiffs to be identified. The plaintiffs'
identities have not been nmade public, but it should be noted that
the nanme of one of them appears in the mnutes of the MSD
meeting in which the person was discharged from a position at
VPS. Apparently, there was never any publicity about the
di schar ge.
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17 The circuit court, Judge Victor Manian presiding,? held
an evidentiary hearing beginning on January 21, 1997, and
continuing to January 27, 1997. After hearing the evidence
presented and the testinony of Nenoir, Judge Mnian determ ned
that Woznicki was limted to situations involving records
custodians who are district attorneys. Consequent | vy, Judge
Manian did not perform the de novo review contenplated by
Woznicki.* Instead, he dismissed the action for |ack of subject
matter jurisdiction, a ruling he confirned in a witten order
filed January 29, 1997.°

18 The court of appeals reversed in a decision filed My

12, 1998. M | waukee Teachers' Educ. Ass'n v. M| waukee Bd. of

Sch. Dirs., 220 Ws. 2d 93, 582 N.W2d 182 (Ct. App. 1998). The

® Judge Manian presided over all circuit court proceedings
except for the hearing concerning the tenporary restraining order
and the Journal-Sentinel's notion to intervene. Judge Francis
Wasi el ewski conducted that hearing.

*  The Journal -Sentinel contended in the court of appeals
that Judge Manian had performed a de novo review, but apparently
abandoned this position at oral argunment in that court. See
M | waukee Teachers' Educ. Ass'n v. MIwaukee Bd. of Sch. D rs.
220 Ws. 2d 93, 96 n.1, 582 N W2d 122 (C. App. 1998). The
Jour nal - Sentinel does not seem to reprise the argunent in this
court. See Journal-Sentinel's Br. at 52 n.11. In any event, our
review of the record supports the court of appeals' conclusion
that Judge Manian did not conduct a proper de novo review  See
M | waukee Teachers, 220 Ws. 2d at 96 n.1

>1In addi ti on, Judge Mani an  vacated the tenporary
restraining order and denied the plaintiffs' request for a stay
prohibiting the rel ease of the requested information. The court
of appeals later determned that the denial of the stay was an
erroneous exercise of discretion because MIEA had shown "nore
than a nmere possibility of success on the nerits.” .  App.
Order, Feb. 14, 1997, at 8. Accordingly, the court of appeals
granted a stay pendi ng appeal .
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court of appeals concluded that the circuit court had subject
matter jurisdiction in the case because Wznicki was not |limted
to cases in which a district attorney was the records custodi an.
Id. at 97-99. The court remanded the case to the circuit court
with directions to conduct the de novo review by applying the

bal anci ng test discussed in Wznicki. ld. at 101. This court

granted the Journal -Sentinel's petition for review
1.
19 We begin by exam ning the relevant portions of Wznick

v. Erickson, 202 Ws. 2d 178, 549 N.W2d 699 (1996), the decision

at the heart of this appeal. Wznicki involved open records |aw
requests for the personnel file and tel ephone records of Thonmas
Wozni cki, a school district enployee. Wozni cki, 202 Ws. 2d at
182 & n. 1. Because Wozni cki had been the subject of a crimna
i nvestigation, the requested records were in the custody of the
district attorney. 1d. at 182. The district attorney decided to
rel ease the records and notified Whznicki. 1d.  Wznicki sought
an injunction in the circuit court to prevent release of the
records. 1d. The circuit court declined to issue an injunction,
but ordered that the district attorney would be enjoined from
disclosing the records pending resolution of +the issue if
Wzni cki were to appeal. I1d.

110 Wozni cki appeal ed, and the court of appeals held that
the personnel records  of public enployees were exenpt

categorically from disclosure. | d. Accordingly, the court of

appeal s reversed the circuit court's order and renmanded the case,
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directing the circuit court to issue the injunction preventing
di scl osure of the records. |1d. at 183.

11 This court accepted the district attorney’s petition
for review, reversed the court of appeals and remanded the case
to the circuit court. |d. at 183, 195. In doing so, this court
first held that the personnel records of public enployees are
subject to the open records law. |1d. at 183. W also rejected
the district attorney’'s argunent that the open records |aw
provided no right to bring a claim for an individual seeking to

prevent disclosure of public records pertaining to hinself or

herself. 1d. at 184-85. W stated:

W agree with the District Attorney that the open
records | aw does not explicitly provide a renedy for an
i ndi vidual in Whznicki's position. Yet a review of our

statutes and case | aw persuades us that a renedy, i.e.,
de novo review by the circuit court, is inplicit in our
I aw.

Id. at 185. W anal yzed several statutes and cases establishing
that there is an inportant public policy interest in the
protection of an individual public enployee's privacy and
reputation. See id. at 185-90. Wthout a right to review of
records custodi ans’ decisions, we reasoned, individuals affected
by the release of requested public records would be |eft wthout
a neans of safeguarding their privacy and reputations. Id. at
190- 91.

12 Wt then went on to explain the procedure to be foll owed
by custodians and courts in considering requests under the open

records | aw W stated that prior to releasing records,

cust odi ans nust apply the follow ng bal ancing test:
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In the first instance, when a demand to inspect public
records is mamde, the custodian of the records nust
wei gh the conpeting interests involved and determ ne
whet her permtting inspection would result in harmto
the public interest which outweighs the legislative
policy recognizing the public interest in allowng
i nspecti on.

Id. at 191-92 (quoting Newspapers, Inc. v. Breier, 89 Ws. 2d

417, 427, 279 N.w2d 179 (1979)). W conti nued:

The duty of the District Attorney is to balance all
rel evant interests. Should the District Attorney
choose to release records after the bal ancing has been
done, that decision may be appealed to the circuit
court, who in turn nust decide whether permtting
i nspection would result in harmto the public interest
which outweighs the public interest 1in allowng
i nspecti on.

Wozni cki, 202 Ws. 2d at 192. As a corollary to our hol ding that
an individual whose interests in privacy and reputation would be
i npacted by "the district attorney's potential release of his or
her records,"” we determned that "the District Attorney cannot
rel ease the records without first notifying that individual and
all ow ng a reasonabl e anount of tine for the individual to appeal

the decision.” Id. at 193. W concl uded:

W agree with the policy and purpose underlying the
open records |aw to provide the broadest possible
access of the public to public records. However, the
right to public access is not absolute. In this case,
Wozni cki has inportant interests in privacy and
reputation that warrant protection under our |aw

Id. at 193-94.

13 The central issue in this case is whether the de novo
judicial review recognized in Wznicki as inplicit in the open
records law is avail abl e when the public records custodian is not

a district attorney. Resolution of this issue involves the
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application of a statute to an undisputed set of facts and
interpretation of our prior decision in Wznicki. These are
guestions of law which we decide independently of the circuit
court and court of appeals, benefiting, however, from their

anal yses. W sconsin Newspress v. Sheboygan Falls Sch. Dist., 199

Ws. 2d 768, 546 N W2d 143 (1996); N chols v. Bennett, 199

Ws. 2d 268, 272-73, 544 N W2d 428 (1996). See Ranes .

Anmerican Famly Mut. Ins. Co., 219 Ws. 2d 49, 54, 580 N.wW2d 197
(1998).

14 This court’s decision in Wznicki is grounded upon a
substantial foundation of statutory and case |aw nmanifesting the
i nportance placed by Wsconsin's legislature and courts upon
protection of the privacy and reputations of individuals. W
determined in Wznicki that a “specific legislative intent to
protect privacy and reputation” is evident from at |east four
statutory sections. Wznicki, 202 Ws. 2d at 185-87. The first
of these sections, Ws. Stat. 8 895.50 (1993-94), recognizes the
right of privacy and provides equitable relief, conpensatory
damages, and attorney fees to individuals “whose privacy is
unreasonably invaded.” § 895.50(1). See id. at 185-86.

15 The second section is Ws. Stat. 8§ 19.85 (1993-94),
which is part of Wsconsin’s open neetings law. See id. at 186

Section 19.85 provides that governnental bodies may close
meetings in certain situations which inplicate individuals’
privacy and reputational interests. See 8§ 19.85(1)(b),(c), and
(f). We pointed out in Wznicki that the open records law itself

designates 8 19.85 as indicating public policy for open records
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| aw pur poses. See Wbznicki, 202 Ws. 2d at 186 (citing Ws.

Stat. 8§ 19.35(1)(a)(1993-94)).

116 The third statute cited by this court in Wznicki is
Ws. Stat. 8§ 103.13 (1993-94), which requires enployers to allow
enpl oyees to view their personnel files unless certain exceptions
apply. See § 103.13(2); Waznicki, 202 Ws. 2d at 186-87.
Not abl y, one exception is that an enployee is not to have access
to the personal information of soneone else if such access would
unjustifiably invade the other person’s privacy. 8§ 103.13(6)(e).

Enpl oyers who violate 8§ 103.13 are subject to penalties.

§ 103.13(8).

1127 The fourth statute we cited is Ws. Stat. § 230.13
(1993-94). See Wbznicki, 202 Ws. 2d at 187. Section 230.13

allows the secretary and a division admnistrator of the
W sconsin Departnment of Enploynent Relations to keep records
involving certain personnel matters, including disciplinary
actions, closed to the public. 88 230.03(1), (9, and (13)
230.13(1)(c).

118 We concluded in Wznicki that "[t]ogether, the above-
referenced statutes evince a clear recognition of the inportance
the legislature puts on privacy and reputational interests of
W sconsin citizens." Woznicki, 202 Ws. 2d at 187. We then
turned to a discussion of the relevant case law. See id. at 187-

90. W relied primarily upon four cases: Armada Broadcasti ng,

Inc. v. Stirn, 183 Ws. 2d 463, 516 NWwW2d 357 (1994);

Newspapers, Inc. v. Breier, 89 Ws. 2d 417, 430, 279 N wW2d 179

(1979); State ex rel. Youmans v. Owens, 28 Ws. 2d 672, 137
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N.W2d 470 (1965); and Village of Butler v. Cohen, 163 Ws. 2d

819, 472 N.W2d 579 (C. App. 1991), review denied, 475 N W2d

584 (1991). W found that "[o]Jur case |law has consistently
recogni zed a public policy interest in protecting the persona
privacy and reputations of citizens.” Wznicki, 202 Ws. 2d at
187.

119 The sane statutory and case |law fornms the backdrop for
our decision today. The relevant portions of the four statutory
sections relied upon by this court in Wznicki have remained
unchanged since the date of the Wznicki decision. The cases we
examined in Wznicki I|ikewse have not been nodified or
overrul ed. Moreover, in addition to this established precedent,
we now have the Wznicki decision itself underscoring the
inportant public interest in protecting persons' privacy and
reputations and finding an inplicit right of a person whose
privacy and reputational interests are inpacted by an open
records request to seek de novo review of the decision to rel ease

the records. See Wiznicki, 202 Ws. 2d at 185. G ven this body

of precedent, it is difficult to see how we could cone to any

conclusion in this case other than one consistent with the

concl usi on we reached in Wznicki.?®

® The Journal -Sentinel argues that the l|egislative history
of the open records law reflects that the |egislature has
consistently rejected any requirenent that records custodians
gi ve records subjects notice before releasing records. According
to the Journal-Sentinel, the only way this court could square
Wbzni cki v. Erickson, 202 Ws. 2d 178, 549 N.W2d 699 (1996),
wth this legislative history would be to Iimt Wznicki to
district attorneys. For three reasons, we reject this argunent.

10
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20 The Journal-Sentinel wurges us to limt the de novo
judicial review discussed in Wznicki to cases involving records
in the custody of district attorneys. Undeni ably, Wzni cki
i nvol ved a records custodian who was a district attorney and who
was referred to throughout the opinion by his job title of
“District Attorney.” However, this court, in Wznicki, did not
touch upon the effect of the custodian’s status as a district

attorney until after we had anal yzed the statutory and case | aw

above, after we had held that Wznicki had the right to de novo

review, and after we had explained in detail the duties of

custodi ans and the judicial review procedure. See Wznicki, 202

Ws. 2d at 181-192. Only then, in the fifth paragraph fromthe
end of the decision, did this court nention special concerns
whi ch are present when the records happen to be in the custody of
a district attorney. 1d. at 194.

21 Further, this court framed our discussion in Wznicki

in terms of public records custodians; it was not limted to

First, we note that our primary concern in this case is not
Wozni cki's establishnment of a notice requirenent. Rat her, this
case involves our determnation in Wznicki that there is an
inplicit right t judicial review of records custodian's
deci si ons. See id. at 192. Second, nost of the legislative
history cited by the Journal - Sentinel predates Wznicki, in which
we determned that custodians do have a requirenent to give
noti ce. See Woznicki, 202 Ws. 2d at 193. Accordingly, it is
clear that we considered and rejected an argunent simlar to the
Journal -Sentinel's when we decided in Wznicki that there was a
notice requirenent. Finally, and nost significantly, Wznicki
has not been overturned by statute. But see 1997 Ws. Act 27
8 155] (legislation passed by the |egislature and vetoed by the
governor).

11
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district attorneys.’ None of the cases we relied upon as
establishing the inportant public policy of protecting
i ndi viduals' privacy and reputational interests involved a

district attorney as records custodian. See Armada, 183 Ws. 2d

at 468 (involving a school district as custodi an of the requested
records); Breier, 89 Ws. 2d at 421 (chief of police); Oanens, 28
Ws. 2d at 675 (mayor of the city of Wwukesha); Village of

Butler, 163 Ws. 2d at 823 (villages of Butler and Elm G ove).

We conclude that the court of appeals correctly held that the
Wbzni cki custodian's status as a district attorney was nerely an
addi tional reason supporting this court’s holding, not the factor

upon which the decision turned. See M | waukee Teachers, 220

Ws. 2d at 99 n. 2.

22 The key to determining the status of records under the
open records law is the nature of the records, not their
| ocati on. Ni chols, 199 Ws. 2d at 274. "To conclude otherw se
woul d elevate form over substance.” Id. at 275. Recor ds
cont ai ni ng personal information about a school district enployee
inplicate the exact sanme concerns of protection of privacy and

reputation whether those records are in the hands of a school

district, as in this case, or a district attorney, as in

" Contrary to the Journal-Sentinel's assertion, we did set
forth our holding in Wznicki in regard to public records
custodi ans in general. See, e.qg., Wbznicki, 202 Ws. 2d at 192
(stating, “Although our previous cases have always involved a
court’s review of a custodian’s denial of a records request, this
does not change the fact that a custodian’s balancing of
interests for and against disclosure is a question of |aw for
whi ch a court can substitute its judgnent.”)

12



No. 97-0308

Wbzni cki . See Wbznicki, 202 Ws. 2d at 212 (Abrahanson, J.,

di ssenting). It would defy commobn sense to give an individua
the opportunity to present argunents in favor of protecting his
or her privacy and reputational interests when a district
attorney holds such records only to turn around and deny that
i ndi vidual the sane opportunity if the records are in the hands
of anot her cust odi an.

123 In this case, the Journal -Sentinel seeks the names and
school assignnents of persons discharged due to m sdeneanor
convi cti ons. Rel ease of this information clearly would inpact
the privacy and reputations of the plaintiffs.® It appears from

the record that tw of the plaintiffs had only a single

8 The Journal -Sentinel presents several argunents ained at
persuading us that the public policy interests in disclosure of
the information outweigh the public interest in protection of the

plaintiffs' privacy and reputations. In essence, the Journal -
Sentinel contends that, for various reasons, the plaintiffs have
di m ni shed privacy expectations. Among the cases Journal -

Sentinel relies upon in support of these argunents are State ex
rel. Journal/Sentinel v. Arreola, 207 Ws. 2d 496, 558 N.W2d 670
(1996), Wsconsin Newspress v. Sheboygan Falls School District,
199 Ws. 2d 768, 546 N W2d 143 (1996), Zinda v. Louisiana
Pacific Corp., 149 Ws. 2d 913, 440 N W2d 548 (1989), and
Journal /Sentinel, Inc. v. School Board of Shorewobod, 186 Ws. 2d
443, 521 N.W2d 165 (C. App. 1994).

We do not further address the Journal -Sentinel's contentions

in this regard. The question before us is not whether an
application of the open records |aw balancing test would favor
rel ease of the records. In contrast, the issue we face is

whet her the plaintiffs have any privacy or reputational interests
which would be inplicated by release of the records such that
they may present argunents in the circuit court that the public
policy interest in protecting their privacy and reputations
out wei ghs the public policy interest in releasing the records.

The relative weights of the conpeting interests is of no concern

at this initial stage of the proceedings.

13
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m sdeneanor conviction stemm ng from coll ege incidents. Severa

of the m sdeneanor convictions preceded the plaintiffs

termnation from MPS by over ten years. Most of the plaintiffs
had achi eved sati sfactory enploynment reviews, and by the tinme the
case reached this court, six of the plaintiffs had been
reinstated in their enploynent with MPS.?® Di scl osure of the
plaintiff's names and school assignnents would permt plaintiffs
to be identified by famly nmenbers, persons in the conmunity, co-
wor kers, supervisors, and MPS students. Di scl osure could harm
plaintiffs' personal relationships, tarnish their reputations,

and underm ne their authority with students. As Justice Bablitch

enphasized in his concurrence in Wznicki, "[p]rivacy and
reputation are precious commodities.” Wznicki, 202 Ws. 2d at
195 (Bablitch, J., concurring). Once personal information is
divulged to the public, "the revealed person carries the
consequences forever." 1d. at 198. See also Armada, 183 Ws. 2d
at 474-75.

124 To deny the plaintiffs in this case the right to a de
novo review in the circuit court would be tantanmount to depriving
them of a forum in which to assert their inportant privacy and
reput ati onal I nterests. A public enployee's interest in
protecting his or her privacy and reputation mght be wholly

adverse to the interest of his or her public enployer/records

°® The reinstatement of the six plaintiffs occurred as a
result of arbitration arising from the collective bargaining
agreenent between the MBSD and the MIEA. The seventh plaintiff,
who had resigned, did not seek reinstatenent.

14
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cust odi an. See, e.g., Armada, 183 Ws. 2d at 476. It would be

untenabl e, in such circunstances, to force enployees to rely on
their enployers to protect their interests. See id. An
i ndi vi dual whose privacy and reputation mght potentially be
harnmed by disclosure is in the best position to present argunents
in favor of nondisclosure, given the significance and persona

nature of the privacy and reputational interests. See Wazni cki

202 Ws. 2d at 191; Arnmda, 183 Ws. 2d at 476. Such an
i ndi vi dual m ght well present argunents in favor of nondi scl osure
that the records custodian did not consider in evaluating the
di scl osure request, even though Wznicki requires custodians to

consider "all the relevant factors."!® Wznicki, 202 Ws. 2d at
191.

125 The Journal -Sentinel contends that we differentiated
district attorneys fromother records custodians in two inportant
ways in Whzni cki . First, according to the Journal -Sentinel, we
enphasi zed that district attorneys are secondary, rather than
primary, records custodi ans. Second, the Journal-Senti nel

contends that we highlighted district attorneys' broad police

1 An exanple is provided by the instant case. The
plaintiffs argued in the circuit court that Nenoir should have
taken several factors into account when determ ning whether to
release the requested information, including the nature and
stal eness of their convictions, the plaintiffs' job perfornmnce,
and the possibility of releasing the information but redacting
plaintiffs' names and school assignnments. Nenoir testified that
he did not consider these itens in perform ng the bal ancing test.

15
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powers to bring information of a personal nature into the public

arena. !

' The Journal-Sentinel, and the dissent, also argue that
extending Wznicki to records custodians who are not district
attorneys wll result in inpermssible delays in obtaining
requested information. The Journal -Sentinel's argunent is based
upon State ex rel. Auchinleck v. Town of LaG ange, 200 Ws. 2d
585, 595, 547 N.W2d 587 (1996), in which this court determ ned
that the statutory governnmental notice requirenent of 120 days
did not apply to the open records |aw because it frustrated the
purpose of the open records |aw provision stating that records
custodi ans nust either conply with or deny a records request "as
soon as practicable and wthout del ay." Ws. St at.
8§ 19.35(4) (a).

As the plaintiffs point out, however, "This litigation,
which involved a challenge to the very process of holding a
Wznicki de novo hearing, can in no way be conpared to the
routine admnistration of the Wznicki procedure.” Pls.' Br. at
21. Had the circuit court perforned a de novo review, it is
likely that it would have delivered its decision shortly after
the January 27, 1997, hearing, or just a few weeks after Nenoir
notified the plaintiffs of his decision to release the records.
See, e.g., Kailin v. Rainwater, No. 98-0870, op. at 2 (Ws. C.
App. Mar. 31, 1999) (circuit court decision on de novo review
rendered about six weeks after custodian's decision to disclose).

Mor eover, Auchi nl eck predates Whznicki, in which this court
declined to inpose a blanket requirenent on courts to speed the
process of judicial review In response to the Wznick

dissent's reference to Auchinleck, Justice Bablitch, the author
of the majority opinion, stated in his concurring opinion that
"[1] nappropriate del ay, or speci al circunstances requiring
expedi ti ous decisions, can be dealt with quickly and summarily by
the courts.” Wznicki, 202 Ws. 2d at 198-99. W adhere to this
principl e. If courts find it advisable to expedite review in a
particular case, we certainly encourage them to do so, but,
consistent wwth Wznicki, we do not require it.

16
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126 We did state in Wznicki that district attorneys can
"obtain records which they did not create and for which they are
not the primary custodians."” Woznicki, 202 Ws. 2d at 194.
However, we did not further discuss the distinction between
primary and secondary custodians or explain its inport. As we
have already pointed out, information in public records can be
damaging to a person's privacy or reputation regardless of the
identity of the custodian. Any custodian may have interests
adverse to individuals whose reputation and privacy mght be

harmed by di scl osure. See, e.g., Armada, 183 Ws. 2d at 476.

Consequently, we do not find the primary/secondary distinction to
be determ native of whether there is a right to de novo judici al

review of a custodi an's deci si on.

Certainly, we do not wish to see inordinate delay in the
judicial processing of open records |aw cases. If experience
after the issuance of this opinion shows that such delay is
occurring at the circuit court or court of appeals level, this
court mght consider using its superintending power to ensure
that priority is given to open records |aw cases. See Ws.
Const. art. VIlI, 8 3; Arneson v. Jezw nski, 206 Ws. 2d 217, 226,
556 N.W2d 721 (1996). As we enphasized in Arneson, however, we
do not use our superintending power "lightly,"™ and we decline at
this time to do so. Arneson, 206 Ws. 2d at 226.

Finally, we choose not to accept the Journal-Sentinel's
invitation to contenplate the appropriate standard of appellate
review of a circuit court's de novo judicial review W have
di scussed the standard of review in other cases in which we have
actually reviewed circuit courts' decisions to conpel or deny
di scl osure of records. See W sconsin Newspress, 199 Ws. 2d at
782; Newspapers, Inc. v. Breier, 89 Ws. 2d 417, 427, 279 N.W2d
179 (1979). Since the circuit court in the instant case did not
engage in a de novo review, the question is not directly before
us at this tine.

17
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127 We also noted in Wznicki that district attorneys have
"extraordinary police powers" allowing themto bring information
of an extrenely private nature into the public sphere. Wbznicki
202 Ws. 2d at 194. The common | aw excepti on which provides that
district attorneys' case files are not open to public inspection
was devel oped in part for this reason. Wznicki, 202 Ws. 2d at

194 (citing State ex rel. Richards v. Foust, 165 Ws. 2d 429

433-34, 477 N.W2d 608 (1991)). As we have al ready explained
however, the location of information is irrelevant for purposes
of determning whether it should be disclosed under the open

records | aw. See Nichols, 199 Ws. 2d at 270. Because the

nature of the information determnes its status under the open
records law, it does not matter whether highly persona
information is in the possession of a district attorney or a
public records custodian who is not a district attorney. See id.
The effect of disclosure on the individual public enployee's
privacy and reputation is the sane in either scenario, and under

the rule of Nichols, so is its status under the open records | aw.

128 For these reasons, we hold that the inplicit right of a
de novo judicial review of a public records custodian's deci sion
recognized by this court in Wznicki is available to an
i ndi vi dual public enployee whose privacy or reputationa
interests would be inpacted by disclosure of records requested
under the open records |aw This right of de novo judicial
review applies whether or not the custodian of the records is a

district attorney.

18
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129 Few ought to be surprised by our holding today. |In her
di ssent in Wznicki, then Justice Abrahanson (now Chief Justice)
pointed out that the holding in the case applied to all public
records custodi ans. See  Wbzni cki, 202 Ws. 2d at 201

(Abrahanson, J., dissenting). She touched wupon the very
situation involved in this case when she stated, “The mmjority
opinion’s reasoning wth regard to privacy and reputational
interests would apply if, for exanple, the records in this case
were in the possession of the school district rather than the
district attorney.” 1d.

130 The court of appeals also anticipated our holding in
this case. It applied Woznicki to public sector enployers as

custodians of public records in Klein v. Wsconsin Resource

Center, 218 Ws. 2d 487, 495, 582 N.W2d 44 (Ct. App. 1998).

This court denied review in Klein. See Klein v. Wsconsin

Resource Center, 219 Ws. 2d 923, 584 N. W2d 123 (1998).

131 Finally, it should be noted that public enpl oyees have
apparently routinely obtained de novo judicial review of the
deci sions of records custodians other than district attorneys.

E.g., Kailin v. Rainwater, No. 98-0870, op. at 1 (Ws. C. App.

Mar. 31, 1999). Li kewi se, Wbzni cki has been wdely interpreted
by public entities as binding upon public records custodi ans who

are not district attorneys. It is inportant to note that Nenoir
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crafted his letter to the plaintiffs in this case under the
assunption that Wznicki applied in this case.
[T,

132 We conclude that the right of de novo judicial review
provided by this court in Wznicki is available whether or not
the custodian of the requested public records is a district
attorney. Accordingly, we affirmthe court of appeals and remand
this case to the circuit court to conduct a de novo review of

Nenmoir’'s decision to release the records, performng the

2 Nermoir stated in his letter to the plaintiffs that he was
notifying them of his decision to disclose the information as a
result of the Wbznicki decision. He indicated that MPS woul d
allow ten days fromthe date of the letter for the plaintiffs "to
chal l enge MPS' decision in court, as provided for in the Wznick
decision." See Hearing Tr., Jan. 21, 1997, Pls.' Ex. 2.
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bal ancing test required by law® Quite obviously, the
information sought by the Journal-Senti nel Is to remain
confidential wuntil such time as the circuit court is able to

conplete its review.
By the Court.—JFhe decision of the court of appeals is

affirmed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.

13 The Journal -Sentinel contends that rather than remanding
the case, this court should perform the balancing test and
determ ne whether the information in question ought to have been
rel eased. W decline to do so. W took the preferable course in
Wozni cki  when we remanded the case to the circuit court for that
court to determne whether the custodian applied the proper
bal ancing test and, if so, to review de novo the custodian's
decision to release the records. See Woznicki, 202 Ws. 2d at

195.
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133 WLLIAM A BABLITCH, J. (Concurring). You are a
private citizen. There is a great deal of personal information
about you, your background, and your famly in a docunent that is
stored in a public office. Sone of that information, if publicly
rel eased, is highly enbarrassing. Some is potentially harnful to
you and your famly. Unknown to you, a request is made for that
docunent. The custodi an deci des the docunment should be rel eased
under the open records |aw. Should you have the right to be
notified and heard before the custodian rel eases the docunent?
Shoul d you have the right to have a neutral third party review
the custodian’s decision? The dissent says no. The majority
says yes. | agree with the mgjority and wite only to address
t he di ssent.

134 The basic principle is fairness. Is it fair to deny a
person who is about to have facts about his or her life reveal ed
to the public the right to be heard and the right to have that
deci sion reviewed? Is it fair to give the requester of that
information the right to appeal if the request is denied (as
provided by Ws. Stat. 8 19.35(4)(b)), but not allow the subject
of that request the sanme right?

135 Although the mpjority does not raise the issue to a
constitutional dinension, | believe the lack of fundanental

fairness rai ses due process issues.

The root requirenent of the Due Process C ause of the
Fourteenth Amendnent is “‘that an individual be given
an opportunity for a hearing before he [or she] is
deprived of any significant protected interest.’”

Cl evel and Board of Education v. Loudermll, 470 U. S
532, 542 (1985) (footnote omtted). The governnent
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nmust provide notice and sonme kind of hearing before it
can lawfully deprive anyone of |I|ife, |liberty, or
property. By requiring the governnent to follow
appropriate procedures, the Due Process Cl ause pronotes
fairness in such decisions. Daniels v. WIllians, 474
U S. 327, 331 (1986).

In hi s cl assic st at enment Justice Br andei s
characterized “the right to be let alone . . .” as the
nmost conprehensive of rights and the right nost val ued
by a civilized society. See Onstead v. United States,
277 U.S. 438, 478 (1928) (Brandeis, J., dissenting).
In Wsconsin v. Constantineau, 400 U S. 433, 434
(1971), the U.S. Suprene Court held that a protectable
liberty interest is inplicated “[w] here a person’s good
name, reputation, honor, or integrity is at stake
because of what the government is doing to him. . . .~

Id. at 437.

Wozni cki v. Erickson, 202 Ws. 2d 178, 196, 549 N.W2d 699 (1996)

(Bablitch, J. concurring).

136 The dissent does not speak to the issue of fairness.
It speaks only to the issue of efficiency: it takes too |ong
says the dissent, to allow the person to object, to allow the
person to appeal.

137 There is, admttedly, a tension between the interests
sought to be protected by the majority opinion and the dissenting
opi ni on.

138 The majority seeks to protect the interests of privacy,
of personal reputation, of individual safety. The dissent seeks
to protect the right of the public to know The mpjority seeks
to reconcile both interests. The dissent conpletely and
unnecessarily sacrifices privacy, reputational, and safety
interests in the name of efficiency.

139 Efficiency, the dissent says, trunps all.
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40 Pencils have erasers. Courts allow appeals.
Adm ni strative decisions are reviewed. All because we recognize
the inevitability of human error. Judicial review is one of the
fundanmental underpinnings of our Constitution. It protects
agai nst error. It protects the individual against unnecessary
intrusion of governnent into our private lives. The dissent, in
its interpretation of the open records law, does not stop this
intrusion, it fosters it.

41 Custodians of public records are human. And humans

make m st akes. Wtness the case of Mnfils v. Charles, 216

Ws. 2d 323, 575 NW2d 728 (Ct. App. 1998). An anonynous cal
cones to the police departnment warning of an inpending theft.
The call is taped. The thief requests the tape. The custodi an
of the tape releases it to him Mnfils is later found brutally
murdered. The alleged thief, and sonme coll eagues, are convicted
of rnurder. In retrospect, the release of the tape was a tragic
m st ake.

142 O witness the case of Wiss v. Cty of MIwaukee, 208

Ws. 2d 95, 559 N.W2d 588 (1997). Ms. Weiss requested that her
residential information be kept confidential because of her fear
of her abusive husband and his abusive and threatening tel ephone
calls. He called the city, falsely identified hinself, and
requested the residential information, including the telephone
nunber . The custodian of the record provided it to him

Subsequently, she was regularly telephoned at work by her
husband, inform ng her he now knew her honme address and tel ephone

nunber, and that he would kill her and their two children. Her
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awareness that this was true, and her then existing financial
inability to change her residence, caused her severe enotiona
di stress. The release of the information sought was a tragic
m st ake.

143 These cases underline two basic realities: 1) not all
requesters of public records are benign, public spirited
citizens; and 2) custodians of public records make m stakes.
Those m stakes can have tragic conseguences. In Mnfils and
Wi ss, great physical and enotional harm resulted. We can only
guess at the harm done to privacy, reputational, or safety
interests in other cases when custodi ans nmake a m st ake.

44 Total efficiency, i.e., the imediate release of a
docunent, the dissent says, is necessary to nmaintain an effective
open records |aw | disagree for two reasons. First, many
public records requests do not involve personnel at all, such as
requests for mnutes, governnent contracts, and the IiKke. They
are not affected by the mgjority decision at all. Second,
adequat e neasures can be taken by this court, or the |egislature,
to assure a pronpt review. The delay in this case could, in the
future, be greatly aneliorated. Ways can be found to speed
appeal s, to accommobdate all interests.

45 There are tinmes when efficiency nust be sacrificed for
greater principles. If efficiency were the only sought after
obj ective, we would scarcely have chosen denobcracy as our form of
governnment, we woul d scarcely have chosen our constitution to be
our gquiding force. Efficiency is not always the |odestar of

human achi evenent.
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146 | prefer the road chosen by the majority opinion. Both
constitutionally and statutorily, it is the correct road. | t
does not deny the information outright, as the dissent denies

conpletely the right to be heard; it nmerely delays it. And del ay

seens a small price to pay for the interests that renmain
pr ot ect ed.

147 1 join the majority opinion.

148 |1 am authorized to state that Justices DONALD W

STEI NMETZ, JON P. WLCOX, and N PATRICK CROOKS join this

concurrence.
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49 SHIRLEY S. ABRAHAMSON, CHI EF JUSTICE. (dissenting).
This case involves records containing information about a
government enpl oyee whose salary is paid for with tax dollars.
The majority opinion and concurrence ignore the legislature's
statutory commands: Governnent enployees are accountable to the
publi c. The conduct of governnment enployees in their official
duties is subject to public scrutiny. Under the Wsconsin Qpen
Records Law the people of the state are "entitled" to the
"greatest possible information" about the "official acts" of the
"enpl oyes who represent them™"? "[Dlenial of public access
generally is contrary to the public interest, and only in an
exceptional case may access be denied."?

150 | dissent because the mgjority and concurring opinions
rewwite the open records law, do away with the legislatively
created "presunption of conplete public access” to public records

and severely damage the core function of the open records |aw.?

151 | willingly acknowl edge the inportance of privacy and
reputational interests. What the nmmjority and concurring
opinions fail to acknow edge, however, is that the issue

correctly framed is a balance between two public interests:

privacy and open governnent. The majority and concurring

' Ws. Stat. § 19.31 (1997-98).
> Ws. Stat. § 19.31 (1997-98).
® Ws. Stat. § 19.31 (1997-98).
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opi nions attenpt to confuse the discussion by incorrectly framng
the issue as privacy versus efficiency. The ploy is transparent.

152 The mgjority and concurring opinions obscure the
di scussion by refusing to recognize that in enacting the open
records law the legislature has already perforned the bal ance
between privacy and open governnent. Both the mgjority and
concurring opinions attenpt to redo the balance, not because the
balance is legally infirm but because these justices would have
decided the balance differently from the |I|egislators. They
proceed to substitute their own judgnent in legislative matters
for the clearly expressed judgnment of the legislators, and in the

process, they underm ne Wsconsin's tradition of open governnent.

153 The legislature has established the procedure for
access to public records. First the requester asks for the
records.? Then the custodian of the records balances the
interest of the public to be inforned on public matters agai nst
the harm to reputation of the governnent enployee.® If the
records custodian denies public access to the records, the
|l egislature allows the requester to go to court to get the
records opened.® But if the custodian decides to release the

record, the |egislature has not provided the governnent enpl oyee

* Ws. Stat. 8§ 19.35 (1997-98).

> Wsconsin Newspress, Inc. v. Sheboygan Falls Sch. Dist.,
199 Ws. 2d 768, 778, 546 N.W2d 143 (1996).

5 Ws. Stat. 8§ 19.35 (4), 19.37 (1997-98).
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who is the subject of the records with the opportunity to go to
court to keep the records closed. The |egislature nmakes the
record custodians, not the courts, the decision makers for the
rel ease of records.’

154 | conclude that when a records custodian, other than a
district attorney, balances the interests of privacy and open
governnment and decides to release a public record that contains
i nformati on about a governnent enployee in response to a request
made under W sconsin's open records |aw, that governnent enpl oyee
is not entitled to court review of the custodian's decision. Wy
do | reach this conclusion? Because that's what the |egislature
mandated. Accordingly, | dissent.

I

155 The opinion today significantly extends Wznicki v.

Eri ckson, 202 Ws. 2d 178, 549 N.W2d 699 (1996). | wite to

state ny disagreenent with this extension. Before | proceed,

want the reader to know that | dissented in Wznicki and that |
stand behind that dissent. Woznicki is, however, the law in
Wsconsin, at least until it is reversed by this court or the
| egi sl ature anends the |aw. | therefore accept Wozni cki as

bi ndi ng precedent, albeit reluctantly.

156 The Wbznicki court expressly limted its decision to
records in the custody of a district attorney and expl ai ned why a
district attorney is treated differently from ot her custodi ans of

records. The Wbznicki court stated its holding in the first

" Ws. Stat. § 19.37 (1997-98).



No. 97-0308. ssa

par agraph of the opinion as follows: "W . . . hold that because
of special public policy reasons that are raised when a district
attorney chooses to release materials gathered during the course
of a crimnal investigation, the district attorney's decision to
rel ease these records is subject to de novo review by the circuit
court." Woznicki, 202 Ws. 2d at 181. The Woznicki court
restated its holding in the l|ast paragraph of the opinion as
fol |l ows: "[We] hold that the District Attorney's decision to
rel ease these records is subject to de novo review by the circuit
court." Woznicki, 202 Ws. 2d at 295.

157 A portion of t he reasoni ng in  Wbzni cki can
unfortunately be directed to all custodians of records. As |
explained in nmy Wznicki dissent, "[a]lthough its holding is
ostensibly [imted to records hel d by a district
attorney . . . the reasoning of the majority opinion is directed
to the custodians of all records rather than to a district
attorney, the custodian in this case.” Wznicki, 202 Ws. 2d at
201 (Abrahanson, J., dissenting).

158 But the reasoning of Wznicki need not be directed to
all custodi ans. A district attorney serving as a record
custodian is distinguishable fromother record custodi ans, as the
Wbzni cki opi ni on expl ai ned. That distinction can and should be
mai nt ai ned.

159 Extending the notice and judicial review processes set
forth in Wznicki to all custodians of records, as the majority
does today, contravenes the |anguage, spirit and purpose of the

open records |aw. The open records law explicitly states that
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"[e] xcept as otherw se provided by |law, any requester has a right

to inspect any record."®

The open records |law enacted by the
Wsconsin |egislature makes no exception for notice to the
subject of a record request nor does it provide for judicial
review of a custodian's decision to release a record. The
majority opinion not only msinterprets the open records |aw but
also wites a huge exception into it. If an exception to the
open record law is needed to protect a subject of a record
request, the legislature is the branch of governnent to enact it.
This court should not |egislate.

[

160 Further, | dissent because the majority opinion fails
to sufficiently justify its holding and expansion of Wazni cki
One sinple exanple should suffice. The legislative history of
the open record law, as set forth in the Journal Sentinel brief,
shows that the Wsconsin legislature rejected a proposed
requi renent that a custodian give the subject of a records
request notice before releasing records sought by subpoena. See
S. Arend. 2 to S. Subst. Amend. 1 to 1981 S. Bill 250 (LRB-
0100/1); A Amend. to 1981 S. Bill 250 (LRBa 2832/3). The
Journal Sentinel argues that the only way to reconcile this
| egislative history with Wznicki is to limt the reach of
Wbzni cki to district attorneys.

61 In footnote 6 the majority opinion dismsses this

| egislative history by saying it predates Wzni cki . True, sone

® Ws. Stat. § 19.35(1)(a) (1997-98).
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of it does, but this footnote m sses the point. One reason this
court wll re-examine a decision is that the decision has
over|l ooked information in reaching its conclusion. The Wzni cki
court never considered this legislative history. None of the
briefs in the Wuznicki case nentioned the Ilegislative history,
and the legislative history does not appear in the mgjority,
concurring or dissenting opinions of the Whznicki court.

62 Ironically, the majority also dismsses post-Wznicki
| egi sl ative history. The |l egislature expressed its disapprova
for a general pre-release notice requirenent under the open
records law in the 1997 biennial budget bill. 1997 Ws. Act 27
8§ 155j. Al t hough Governor Thonpson vetoed this provision on
grounds that it was "non-budgetary and should be instead debated
as a separate bill," he also declared that he "would be glad to
work wth the advocates of this provision on |legislation that
woul d preserve the spirit of our open records law " Governor's
Vet o Message, A.J. at 352 (Cct. 13, 1997).

11

163 Furthernore, | dissent because the mgjority opinion
brushes aside the Journal Sentinel's practical argunent that
extending Wznicki wll result in inpermssible delays. In
footnote 11 the nmjority opinion promses, as did the Wazni cki
opi nion, that inappropriate delay can be dealt with summarily by
the courts. Yet it sets forth no expeditious procedure for
handl i ng Wzni cki type proceedings. Furthernore the majority

refuses to exercise its power to review the records and decide
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this case. Instead the majority remands the case to the circuit
court for a decision and possible further appeal.

164 The majority opinion ignores the time-consumng tria
and appellate processes that we know are occurring. For

instance, in Klein v. Wsconsin Resources Center, 218 Ws. 2d

487, 582 N W2d 44 (C. App. 1998) (cited favorably by the
majority opinion at 19-20), the request for records was made on
June 30, 1996. The circuit court enjoined the custodian from
rel easing the records on July 16, 1996, and entered judgnent on
February 27, 1997. The court of appeals issued its decision on
April 1, 1998, alnobst two years after the request for the records
was nmade.

65 In Kailin v. Rainwater, No. 98-0870, Slip op. (Ws. C.

App. March 31, 1999), cited favorably by the majority opinion in
footnote 11 as illustrating a short time period for decision
maki ng under Wznicki, the request for the records was made on
Novenber 18, 1996. On January 9, 1997, the subject of the record
request sought review of the custodian's decision to rel ease the
records in the circuit court. The circuit court issued its
deci sion on February 10, 1998. The court of appeals issued its
deci sion on March 31, 1999, nore than two years after the request
for the records was nmade. The Kailin case was, to use the
majority's phrase, a routine admnistration of the Wznick

pr ocedure.

166 Mst recently, in Kraener Brothers, |Inc. v. Dane

County, No. 98-3061, Slip op. (Ws. C. App. June 24, 1999),
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three years el apsed fromthe request for the records to the court
of appeal s deci sion.

67 In this case, nore than two years have passed since the
records custodi an conducted his review and decided on January 3,
1997, to release the public records. A final decision about the
records has not yet been nade. The case is remanded for that
deci si on. Under the majority opinion rendered today, simlar
del ays wil|l becone commonpl ace.

168 This decision significantly erodes the open records | aw
and open governnent in this state. | therefore dissent.

169 | am authorized to state that JUSTI CE ANN WALSH BRADLEY

joins this dissent.
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170 David T. Prosser, Jr. (Dissenting). | dissent.






